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Understanding Marital Rape: Bangladesh Context

Sarmin Akter

Abstract: The first thing that springs to our mind when we consider rape is that the
attacker is a stranger or a dangerous person because it seems impossible that a
husband could rape his wife while exercising his conjugal right. However, rape
happens in marriage also. Even though many countries have passed laws to protect
women’s rights and even some of them have made it illegal for a husband to make
forcible sexual intercourse with his wife, many countries still allow marital rape to
occur outside the ambit of the law because the concerned authorities are frequently
reluctant to enter into this matter on the ground of privacy of marital and familial
relations. The rationale can be apprehended in the context of the patriarchal social
order and male-dominating power structure that makes married women unable to
have decision-making power in sexual activity within their marital ties. The world is
moving in the right direction legally in order to encourage the goodness of women
and protect their rights in general, but complementary measures are required.
Therefore, International human rights norms and standards provide indispensable
support for social changes and law reforms in the domestic level to end marital rape
and to protect women’s rights guaranteed by the constitution. Henceforth, the
obligation of a state to forbid marital rape comes to light and it generates a potential
basis of emblematic and feasible opportunity for victims to pursue justice and legal
remedies if their rights are infringed.

1. Introduction

Many women think that after they get married, they have no choice but to comply with
their husband’s wishes to engage in non-consensual sexual activities. Thereby, they
start to believe they have no right to exercise control over their body which eventually
forces women to consider it as a right of the husband which must be tolerated by any
means. Due to frequent forced intercourse, the majority of women have physical and
psychological problems including broken ribs, wounds, assault, vaginal bleeding, post-
traumatic disorder, suicidal tendency, depression, sleeping disorder, fear, HIV
infection etc. Here are a few examples of what women could go through.

In Bangladesh, 27 percent of married women get experience of forced sexual
intercourse by their husbands in Bangladesh.! Nevertheless, Section 375 of the Penal
Code defines rape and its exception. According to exception 2 of this section, sexual
intercourse by a man with his own wife, the wife not being under 13 years of age, is
not rape. Therefore, the Penal Code keeps coercive and non-consensual sexual
intercourse by a husband with his wife above 13 years of age outside the ambit of rape.

* Lecturer, Department of Law, Jagannath University, Dhaka. (The paper is based on the author's LLM thesis. The
author thankfully acknowledges the kind guidance made by Professor Sarkar Ali Akkas in improving the work)

1 Statistics and Informatics Division, Report on Violence Against Women (VAW) Survey 2015 (Bangladesh Bureau of
Statistics, Ministry of Planning 2016).
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Again Section 376 deals with the punishment of rape which varies depending on
whether the victim is married or not. In the case of marital rape, Section 376 states that
the husband will be liable of raping his wife for punishment which may extend to two
years, or fine, or both if the wife is under 12 years which is significantly less than the
punishment of rape committed by any person other than the husband. Thus, the Penal
Code excludes certain categories of women such as wives below the age of 12 from
legal protection. It is totally unfortunate that ections 375 and 376 of the Penal Code of
Bangladesh eventually ended up protecting husbands who force their wives for sexual
intercourse, violating international norms. Other laws also do the same. It is evident
that the laws are inadequate and insufficient to protect marital rape victims and it is
the obligation of the state to recognize marital rape as an offence irrespective of any
age limit.

Therefore, the objective of this study is to critically analyse the adequacy of national
laws and their reformation, maintaining the consistency of the Constitution of the
People’s Republic of Bangladesh and International Instruments. To accomplish the
objective, the study conveyed under the approach of doctrinal research and thereby its
methodology focuses on traditional legal sources such as case laws, statutes, and rules.

2. Understanding of Marital Rape

Marriage is a relation that binds not only husband and wife but also two families. In
this unity, there must have shared responsibility and mutual respect about consent in
sexual relationships. Blackstone identifies the marital contract as ‘private economical
relations’ that indicate the principle of marital unity.> According to this principle, they
become united and are regarded as one person in the eyes of the law. This principle
implicates the narrower definition of rape which is that a married woman cannot be
raped by her own husband even if it commits without her consent. It is believed that
forced intercourse is considered as rape when the victim and the accused have no
marital relation. Despite all the theories and practice that seek to save perpetrators,
rape occurs in marriage as well.

It is defined as any undesirable or forceful sexual penetration (vaginal, oral or anal)
obtained by forced coercion, without consent, or when the wife is unable to consent.?
Thus, the concept of marital rape focuses on the two broad elements, i.e., consent and
coercion.

2 William Blackstone, Blackstone’s Commentaries (16th edn, Philadelphia: Lippincott 1896) 325.
3 Mildred Daley Pagelow, ‘Woman-battering: Victims and their Experiences’ (1981) 98 Political Science Quarterly
735.
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2.1. Consent

If a woman somehow indicates unwillingness or makes minor resistance, it is
considered to be irrelevant or it is somehow turned and misinterpreted as consent.*
Consent is a fundamental principle of human rights, as it reflects the respect for the
dignity and autonomy of each person. Human beings are naturally born free and equal
under consent theory. According to consent theory, people are only bound by the rules
or authorities that they have consented to, either explicitly or implicitly.5 This theory
argues that individuals have the right to decide what happens to their own bodies,
property, and lives and that only their voluntary consent can legitimize the actions of
others that affect them. Thus, in a marital relationship, consent from both is given equal
importance under this theory irrespective of their genders which consequently raises
the most fundamental dilemma of how one person imposes his will on others.
International human rights law and the consent theory require consent must be given
voluntarily without any external pressure in order to legalize sexual contact and to save
marital relationships. Whether the consent given voluntarily or taken forcefully must
be addressed and assessed by considering the surrounding circumstances. No consent
is genuine and voluntary if there is any force or coercion. Now the question arises, what
should be the position of women in a marital relationship when women are equal to
men? Judge Denning says in defining the place of women in marital relationship that
the decision which affects both the partners and their children must be made by
agreement, not by the imposition of will of one over other as there is no casting vote.®

However, marital rape is fairly difficult to disprove on account of continued sexual
contracts between spouses and confusion over passive consent of women. Matthew
Hale observes that rape is ‘an accusation easy to be made and hard to be proved and
harder to be defended.”” There is a chance of false accusation because, in stranger rape,
the woman's lack of consent can be readily presumed which is not easily achievable in
a marital relationship and consequently non consent of women may often be
challenged.

2.2. Coercion

Coercion being an essential element of the crime of rape has a significant growth in the
concept of marital rape likewise. Coercion reflects the imbalance of power between
husband and wife since husbands stay in a position in the family that makes them think
to coerce their wives. Sometimes the husband beats his wife for her unwilling
participation. Women feel social pressure and they assume it is their wifely
responsibility to comply with their husband’s will. She feels her husband will be angry

+ Frances Kloper and Derick Human, If God is Male, Then Male is God (Karin Van Marle, Protoria University Law
Press 2007) 13.

5 Loren King, ‘Consent’ (Britannica, 27 January 2024) <https://www britannica.com/topic/consent-political-
philosophy-and-ethics> accessed 28 September 2023.

¢ Dunnv Dunn [1948] 2 All E.R. 822, 823.

7 Sir Matthew Hale, History of the Pleas of the Crown (London Professional Books Limited, London 1972) 629.
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with her, deprive her of money, threaten to leave her, or threaten to have affairs with
other women. Coercion does not always constitute physical force. It may constitute
emotional, psychological, economic, social or organizational force exercised over
others.

Like consent, the proof of coercion is also difficult since it occurs in the family in which
the members of the family are likely to feel protected and secure. Family, in spite of
being a sacred institution where the concerned authorities like courts, legislators or law
enforcement agencies are reluctant to interfere because of privacy within the home, is
not outside the scope of regulation.

3. Rape Laws in Bangladesh

In Bangladesh, after the adoption of Penal Code 1860, rape law remained the same for
thirty years till 1891. Afterwards, due to some notable instances, the penal law has been
changed through various amendments. Out of these, the case of Queen Empress v.
Haree Mohan Mythee is worth mentioning. In this case, it was found that the victim
had died of bleeding caused by the ruptured vagina shown in the medical report and
the court condemned and held that the husband did not have the right to enjoy his wife
without providing safety to her.® Afterwards, the age of consent was changed through
various amendments in the penal code in 1891, 1924, and 1925.

At present, law relating to rape specified in Bangladesh stated in section 375 of the
Penal Code 1860, that passed during the British colonial era which narrowly defines
rape as a gender-specific crime (forward by a man against a female, who is not his
wife). This section describes five scenarios under which a person’s actions will be
deemed as rape. The exemption clause of this section exempts the husband for non-
consensual sexual intercourse if the wife is above 13 years of age. Yet, section 376
clearly denies the right of the women over twelve years of age to seek recourse in law.
Here, both sections are inconsistent with each other regarding the age, as being raped
at the age below thirteen years, how can a woman get redress at the age below twelve
years? Again, if consent is considered as the paramount criteria in determining the
legitimacy of the sexual activity, how can a statutory provision make a distinction
between a child bride and adult bride below a particular age and above? No clear and
explicit solution is available in the Penal Code.

Parliament also enacted some special laws for safeguarding women and children rights
such as Nari O Shishu Nirjatan Daman Ain, 2000; The Paribarik Shohingshota (Protirodh O
Shurokkha) Ain, 2010; Shishu Ain, 2013; the Child Marriage Restraint Act, 2017; but these
laws are silent about the concept of marital rape. However, The Paribarik Shohingshota
(Protirodh O Shurokkha) Ain, 2010 states any kind of treatment of sexual nature which
hampers respect, honour or dignity of the victim is called sexual exploitation.® But this

8  Queen Empress v Haree Mohan Mythee (1891) 18 ILR 49 (CAL).
9 The Paribarik Shohingshota (Protirodh O Shurokkha) Ain 2010, s 3.
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Act does not include marital rape in a strict sense and therefore, the punishment for
non-consensual sexual intercourse by the husband during the marital tie will never be
ensured.

4. The Obligations of Bangladesh to Prohibit Marital Rape

For establishing the notion of gender equality, consent, autonomy and sexual
personhood for women in the society and world at large, the legal immunity for men
should be removed. Majority of the countries ban marital rape and require criminal
legal remedies for such offence. On the other hand, some countries fail to observe their
due diligence obligations to prohibit marital rape by inadequately criminalising, or not
criminalising at all. These legal flaws must be closed for protecting all women from this
sort of rape.

4.1. Obligation Under Constitution

The obligation of the state under the constitution to protect the citizen is a fundamental
principle of constitutional democracy and human rights. The obligation of the state is
not only a legal duty, but also a moral and political responsibility. It reflects the values
and aspirations of the people, and the legitimacy and accountability of the state. It also
ensures the dignity and well-being of the people, and the peace and stability of the
society. Therefore, the obligation of the state under the constitution to protect the
citizen is essential for the realization of human rights and democracy.

Every state becomes bound in pen and ink to respect, protect and ensure the
uninterrupted enjoyment of some fundamental rights!® stated in its constitution, the
supreme law of the land. It also has a duty to prevent and remediate any violation of
such rights by the state itself or by any other actor. Importantly, thus, every law has to
be in conformation with the principles of the Constitution, otherwise, it will be
considered ultra vires, liable to be struck down and thereby declared unconstitutional.
Now question arises as to how does marital rape exemption stated in section 375 of the
Penal Code meet the test of conformity with the Constitution.

4.1.1. Right to Equality

Right to equality is a fundamental right enshrined in the Constitution of Bangladesh in
Article 27. Right to equality means all citizens are equal before the law, have equal
protection of law, and have equal access to the opportunities and benefits of the State.
It also means that the State cannot discriminate against any person on the basis of any
unreasonable or arbitrary grounds, such as caste, religion, sex, race, place of birth etc.
Therefore, no one shall get any special privilege or preferential treatment and all

10 M. Jashim Ali Chowdhury, An Introduction to the Constitutional Law of Bangladesh (2°"¢edn, Sun Shine Books 2014)
165.
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persons in like circumstances shall be treated equally and no discrimination shall be
made in respect of providing privileges or imposing liabilities.!

However, it is always said that blind equality among unequals is a great inequality. A
state can’t realize a socialist society free from exploitation by legging behind its
backward and disadvantaged segment of the society.’? For this reason, reasonable
classification can be made in the legislation with the satisfaction of two conditions:
firstly, the classification must be logically correct i.e., it must be founded upon some
intelligible differentia which distinguishes the persons or things group together from
others, and secondly, the differentia must have a rational relation to the object sought to
be achieved by the act in question.’?

In marital rape, the reason behind the classification of married and unmarried women
is based on the presumption, woman gives an irreversible consent to sexual intercourse
when she gets married. It is important to note that bodily integrity is inviolable at any
age. There can’t be said that a wife has bodily integrity below a particular age but loses
after attaining a particular age. Having no right to say no in a marital relationship is
not worth preserving the right of bodily integrity and dignity of a woman. Consent is
considered as the paramount criteria in determining the legitimacy of the sexual
activity as sexual intercourse without consent is considered rape. Therefore, a
distinction between a child bride and adult bride below a particular age and above is
legally incorrect and hence, logically unacceptable.

Therefore, exception of marital rape provided by the Penal Code creates an
unreasonable and unnecessary distinction which does not fall within the ambit of
“intelligible differentia’. Besides, a marital rape victim suffers drastic psychological and
physical consequences which render the classification unreasonable having no rational
nexus between the object i.e., bodily autonomy and safety sought to be achieved.
Furthermore, the exception creates an unnecessary and artificial distinction which is
arbitrary, discriminatory and definitely not in the best interest of the girl child'* and
doesn’t serve the purpose of reasonable classification and it is a violation of the right
to equality guaranteed by the Constitution.

4.1.2. Right to Life and Right to Privacy

Right to life is guaranteed under Article 32 of the Constitution that may be seen as a
reproduction of the Surah Anam (6:151) of Holy Quran which proclaims that Allah
made life sacred which can’t be taken away except by way of justice and law.'> This

1t Mahmudul Islam, Constitutional Law o f Bangladesh (3¢ edn, Mullick Brothers 2016) 145.

12 Dr. Sarkar Ali Akkas, ‘Right to equality under the Constitution of Bangladesh” in Dr. Mizanur Rahman (ed)
Human Rights and Corruption (Empowerment Through Law of the Common People 2007) 209.

13 S. A. Sabur v Returning Officer (1989) 41 DLR 30 (AD).

14 Writ petition (C) no.382 of 2013 at 2.

15 Chowdhury (n 10) 19.
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right has been interpreted in the widest manner that contains every human right
related to adequate standard of life, dignity and human worth which appropriately
means something more than mere animal existence.!6

A murderer kills the body but a Rapist kills the soul.’” This statement reflects the
meaning of living a life like hell and shows the real psychological impacts upon the
victim. Depression is one of the most common psychological impacts. Some victims
also blame themselves for not being able to stop it or for not wanting sexual intercourse
in accordance with their husband’s will and consequently they undergo Post-
Traumatic Stress Disorder (PTSD). Committing suicide and being a victim of homicide
is another risk factor of marital rape. The victim considers herself helpless and being
unable to share her experience to anyone, as a result she picks suicide as the only
option. Children who witness the abusive relationship between their parents also
suffer severe mental breakdown or clinical depression. The victim mothers become
violent to their children. The family environment in which marital rape occurs has a
significant impact on all the family relationships and there is constant threat, fear of
losing the loved ones. Needless to say, marital rape adversely affects the overall
harmony of a family. Though, there is a common misconception that marital rape is
less traumatic because the wife has previously engaged with her husband, however,
she develops psychiatric disorders similar to or sometimes more severe than stranger-
rape victims and finds it as a deep personal violation of trust as well as body.!s

The physical injuries of marital rape are not less than the injuries of stranger rape. In
fact, marital rape does more harm to a woman than rape by a stranger and is single-
handedly responsible for some concerning public health problems. Poor maternal &
child health, repeated infections, sexually-transmitted diseases, the risk of HIV
infection are some common physical problems faced by the victims. The long-term
stress and inflammatory response of the victim also have an impact on her immune
system, which leads to a greater number of negative health consequences.' Physically
forced sex increases further susceptibility to HIV transmission due to inflammation or
injury to the cervical and vaginal tissues. Along with, vaginal bleeding, anal bleeding,
leaking of urine, menstrual irregularity, miscarriages and stillbirths, and sexually
transmitted diseases etc. are also some common health problems faced by the marital
rape victims.?0 Gynaecological problems may also be occurred in marital rape, such as,
unwanted pregnancy, premature motherhood which cause serious negative impacts

16 Dr. Bhavish Gupta and Dr. Meenu Gupta, ‘Marital Rape: Current Legal Framework in India and the Need for
Change’(2013) 1 GJLS 26.

Rafiq v State of Uttar Pradesh (1980) Cr. L.J. 1344 (SC).

David Finkelhor and Kersti Yllo, License to rape: Sexual Abuse of Wives (157 edn, Henry Holt and Company, New
York 1985) 258.

19" Jacquelyn Campbell and Peggy Alford, ‘The Dark Consequences of Marital Rape’ (1989) 89 The American Journal
of Nursing 946.

William Miller, Ann Marie Williams and Mark Bernstein, “The effects of rape on marital and sexual adjustment’
(1982) 10 The American Journal of Family Therapy 51.
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on both the mother and children. Marital rape may also cause infertility due to raptured
vagina which affects the motherhood of a woman if she further wants to family
planning. The psychological and physical effects discussed above make the life of a
married woman degrading and thereby, marital rape violates the right to life and the
right to live with human dignity of the victim.?! It is neither acceptable nor desirable
that a woman loses her sexual autonomy by entering into the marriage because every
woman possesses the right to sexual autonomy irrespective of their age and marital
status.

Although the Constitution does not explicitly guarantee this right, however, it falls
within the ambit of right to life which means decisional privacy that reflects the ability
to make decisions in respect of intimate relations. The doctrine of marital exemption
violates a married woman’s right to privacy, bodily integrity and reproductive
freedom.?> Every woman has the right to sexual privacy and it is not open for any
person to violate this right when he wishes or pleases.??

4.2. Obligation under Human Rights Instrument

All human beings are equal and entitled to exercise their inalienable and indivisible
human rights. State has an obligation under international human rights norms to
protect, respect and fulfil these rights and to let its citizens avail these rights. The 1986
Resolution of Violence Against Women was the first international multilateral
instrument adopted by European Parliament that legally recognised marital rape as a
crime and required states to prosecute the perpetrators. This Resolution also required
the states to reject any cultural, traditional or religious practices or traditions as a
mitigating factor while prosecuting the perpetrators.

Violence against women includes marital rape.2* Though, marital rape has not been
directly addressed by Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW), however, non-criminalization of marital rape implies
discriminatory treatment between nonmarital rape and marital rape. Therefore,
according to CEDAW, marital rape breaches some fundamental human rights such as
rights to non-discrimination and equal protection.?> Furthermore, the Human Rights
Committee identifies violence against women as a threat to the right to life?s and this
right is non-derogable.?” Any action by a non-state actor that violates the right to life

2

The Chairman, Railway Board v Chandrima Das (2000) AIR 988 (SC).

Whalen v Roe (1977) 429 U.S. 589, 599-600.

State of Maharashtra and Another v Madhukar Narayan Mandikar (1991) AIR 207 (SC).

Declaration on the Elimination of Violence against Women 1981, Art 2.

25 The Convention on the Elimination of All Forms of Discrimination against Women 1979, General
Recommendation 19, para. 7, UN Doc. A/47/38 (1992).

26 UN Human Rights Commission, Concluding Observations on Colombia, UN Doc. A/52/40, at para. 287 (1997).

27 International Covenant on Civil and Political Rights 1966, Art 4(2).
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must be subject to criminal sanctions.?® Furthermore, the right to liberty and security of
the person requires state parties “respond appropriately” which includes preventive
and retrospective measures to prohibit marital rape.?” Additionally, states are obligated
to protect women from marital rape in order to reduce women’s health risks so that
state can achieve the highest attainable standard of health in respect of every person
irrespective of any particular gender.? Rape and gender violence are considered as the
acts of torture, and that the state should be considered as the author of such acts if it
fails to exercise due diligence obligation to prevent, investigate, prosecute and punish
them® and consequently, such failures represent the encouragement or de facto
permission by the state itself for committing the crime.32

Generally, it is reflected that UN declarations, directives, and international conferences
do not create binding obligations unless they fulfil the conditions of customary
international law, i.e., state practice and opinion juries, however, some scholars argue
that domestic violence standards have become part of customary international law,
which is binding in nature.?

4.3. Due Diligence Obligation

As marital rape violates some fundamental human rights, according to due diligence
principle, states are obliged to prevent, investigate, punish, and provide remedies for
any violation of human rights that eventually provide a powerful legal tool for ending
rape in marriage. States are obliged to prohibit marital rape and provide remedies
under this due diligence obligation in the same force and commitment as they are
obliged to prohibit other forms of rape. DEVAW specifies UN members’ obligation to
exercise due diligence to punish the perpetrator of marital rape.>* Marital rape shows
unequal power relations between men and women and states should enact legislations
that eradicate legal gaps, punish perpetrators, and provide women the right to access
to justice without any threat and fear.”> If the state fails to do so, it can be held
responsible for not fulfilling its obligation and can be charged as an accomplice to
private violation.36

28 UN Human Rights Commission, General Comment 28, Equality of Rights Between Men and Women (Article 3),
para. 10, UN Doc. CCPR/C/21/Rev.1/Add.10 (2000).

2 UN Human Rights Commision, General Comment 35: Article 9—Liberty and Security of Person, para. 9, UN Doc.
CCPR/C/GC/35 (Dec. 16, 2014).

30 UN Commision on Economic, Social and Cultural Rights, General Comment No. 14: The Right to the Highest

Attainable Standard of Health (Art. 12), para. 21, 51, UN Doc. E/C.12/2000/4 (Aug. 11, 2000).

Commemtary Against Torture, General Comment 2, Implementation of Article 2 by States Parties, UN Doc.

CAT/C/GC/2/CRP. 1/Rev .4 (2007).

ibid 13.

AndreeaVesa, ‘International and Regional Standards for Protecting Victims of Domestic Violence’ (2004) 12

American University Journal of Gender, Social Policy and the Law 309.

DEVAW 1981, Arts 1-2, 4(c,d).

World Conference on Women, Report of the Fourth World Conference on Women, para. 118, 124(c,h) UN Doc.

A/CONF.177/20/Rev.1 (Sept. 4-15, 1996).

36 U.N. Doc. E/CN.4/2006/61 (Jan.20, 2006).
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A number of important human rights cases were litigated, at the twenty-first century,
in which, important decisions have been held on state’s duties to combat domestic
violence including marital rape. Ayadin v. Turkey, a symbolic case recognises rape as a
form of torture and it is a breach of the right to an effective remedy of a victim if the
state does not facilitate the thorough and effective investigation of the rape allegation.?”
Further, the state’s failure to properly investigate and the delay in prosecuting the
perpetrator amounted to the sanction of such offence by the state and constitution of a
breach of the state’s obligation to prohibition of inhuman or degrading treatment.? The
Inter-American commission held Brazil liable for its negligence and a lack of effective
action in prosecuting and convicting the aggressors®® and further notified that
discriminatory judicial ineffectiveness creates a scope to conduct marital rape, since the
state shows no willingness, as the representative of the society to take effective action
to prohibit such acts.* Importantly, the state action requires that state parties
implement ‘effective legal measures, including penal sanctions, civil remedies and
compensatory provisions to protect women against all kinds of violence, including,
inter alia, marital rape. . . "4'The due diligence standard and obligation with respect to
marital rape has gained the momentum as an emerging customary international law
and has now become an accepted norm. In this respect, most of the countries
legislatively abolished marital rape immunity and recognized marital rape as a crime.
Therefore, it is the due diligence obligation of Bangladesh to prohibit marital rape
under international laws.

5. To What Extent Bangladesh Has Fulfilled its Obligation?

Marital rape exception impinges international human rights instruments and binding
obligations, and thus, many human rights courts, national courts and states across the
world have criminalized marital rape. Nepal, Bhutan, Philippines found it obligatory
under international law to criminalize marital rape and eventually they criminalized
it. In the new amended penal code, Nepal removed the distinction between rape
outside marriage and within marriage. Pakistan being a Muslim majority country
removed the exception clause in 2006. Afghanistan also recognised marital rape as an
offence.

Legal systems derived from the traditional view that prosecuting a husband for making
forced sexual intercourse with his wife made no more sense than indicting him for
stealing his own property*2 have evolved, but the marital rape exemption still survives.
Unfortunately, Bangladesh is one of those very few countries that still keeps marital

% Ayadin v Turkey (1998) 23178/94 ECtHR.

3 M.C. v Bulgaria (2003) 39272/98 ECtHR.

39 Maria Da Penha Maia Fernandes v Brazil (2001) 12.051 IACHR 55-56.

40 ibid.

# CEDAW General Recommendation 19: Violence against Women 1972, Art 24.

42 F D A Freeman, ‘But if you can’t Rape Your Wife, Who[m] Can You Rape: The Marital Rape Exemption Re-
examined’ (1981) 15 Family Law Quarterly 1.
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rape exemption in its penal laws which costs the women victims in many ways. Marital
rape exemption undermines the physical and sexual security of women which can
arguably be achieved when their constitutional rights will be guaranteed and thereby,
women will understand what the feeling of living in a democratic home in a true sense
is!

Early and forced marriage increase the scope of marital rape. In order to prevent child
marriage, Bangladesh enacted the Child Marriage Restraint Act, 2017. However,
marriages between minors may be allowed under special circumstances with the
consent of the parents or guardians under s.19 of the act. This marriage must be
conducted for protecting the best interest of the child and through the honourable
court. Neither the concept of special circumstances nor the best interest of the child is
clarified and defined under this Act. Therefore, these concepts are subject to
interpretation which may be varied in circumstances to circumstances. In this case,
there is a probability that the special provision i.e., section 19 may be misinterpreted
and used as a tool of child marriage and hence, expanded the possibility of marital
rape. Therefore, the philosophies of CRC to take all appropriate legislative,
administrative, social and educational measures by the states to protect the child from
marital rape and to abolish any kind of traditional practices prejudicial to the health of
children®* have not been reflected.

Bangladesh ratified CEDAW in 1984 but reserved four articles e.g., Article 2, 13(a),
16.1(c), and 16.1(f). This reservation came out to be a considerable challenge to give
force to the right of gender equality in marriage. Subsequently, the government lifted
the reservations on articles 13(a) and 16.1(f) in 1997 yet article 2 which requires ratifying
states to take policy measures eliminating discrimination against women and 16.1(c)
which addresses equal rights of women in marriage, family relations, and divorce
remain the same till today. Conflict between reserved articles and Sharia law and
feasibility of potential movements by the Islamic fundamentalist groups against the
withdrawal of the reservations are some core reasons behind such reservations given
by the government.* This is why, government always takes diplomatic stands in
applying the principles stated in CEDAW. Again, it has always been cautious about
maintaining religious sentiment and neutrality rather than defending women’s rights
such as the right to equality, right to non-discrimination etc. in marital relationships
which are clearly and specifically established as fundamental rights in the Constitution.

In Bangladesh, there is no political debate to amend the immunity section but India has
amended its penal code in respect of rape law and broadened the scope of rape in 1983

4 Convention on the Rights of the Child 1989, Art 19(1), 24(3).

# Maliha Khan, ‘CEDAW at a dead end in Bangladesh?” The Daily Star (Bangladesh, 8 March 2019)
<https://www.thedailystar.net/star-weekend/news/cedaw-dead-end-bangladesh-1711840> accessed 10 February
2023.
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and 2013 and 2018.#> After Delhi gang-rape case, the Justice Verma Committee in 2012
recommended that immunity section should be removed from the penal code and the
relationship between the husband and the wife should not be relevant in case of inquiry
of a complaint made by the victim.* Though, in Bangladesh, talking about the concept
of marital rape is a taboo, however, a Rule Nisi was issued by the High Court. The High
Court ordered the Government to show cause as to why laws that allow for marital
rape of women and girls aged above thirteen should not be declared to be void, being
discriminatory, and in violation of the fundamental rights of married women and girls
to equality, non-discrimination, protection of law, protection of right to life and
personal liberty and why the respondents should not be directed to take necessary
action to repeal these provisions.#” Regrettably nothing has changed yet and thereby,
Bangladesh has a responsibility to prevent marital rape in accordance with both the
constitution and the human rights norms. As such, Bangladesh needs to place more
emphasis on protecting women forms of abuse and their equal rights in family
decisions so that they can speak out against non-consensual sexual activities.

6. Findings and Suggestions

Marital rape is merely a variation of rape. The only distinction between the two is that
the perpetrator of marital rape can only be the spouse and no one else. Therefore,
marital rape is a gender-neutral crime, but the wife rarely commits the crime; instead,
the husband does so in the vast majority of the instances.

The perversity of the husband, the legislature, the criminal justice system and society
is the reflection of the patriarchal concept of not having the right of women to say no
to their husbands whenever they wish as the law specifically and deliberately fails to
criminalize marital rape. While many countries have abolished the marital rape
immunity to enforce the right of gender equality in family in order to change the ideas
of male dominating society, the laws of Bangladesh remain trapped by patriarchal
values and norms. Marital rape impunity is not anyway compatible with the rights
hereinbefore mentioned and recognised in the Constitution and other international
instruments under which Bangladesh is bound to minimize the violation of such rights
and criminalize marital rape. The failure to protect women against such violation and
prosecute perpetrators of such crime constitute the violation of a state’s due diligence
obligation to protect women’s human and fundamental rights. Marital rape seems to
be a unique problem in the present context; thus, it will require specific attention.

Only criminalization of marital rape does not adequately serve the very purpose of the
state obligation, the criteria of addressing marital rape, the procedure by which the

4 Tejashwini Mallick, ‘An Extensive Study of Rape Laws in India’ (Manupatra 27 December 2021)
<https://articles.manupatra.com/article-details/ An-Extensive-study-of-Rape-Laws-in-India> accessed 28
September 2023.

4 Law Commission of India, Review of Rape Laws (Law Commission No. 172, 2000) 3.1.2.1.

4 WP No. 7758 of 2020.
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perpetrators are prosecuted, to what extent the penal sanction is given are also the
potential concerns. Laws against marital rape need to have adequate safeguards in
place to prevent abuse. Besides that, the government should also repeal other laws
having legal gaps in addressing marital rape. The doctrine of presumption of
innocence, anonymity in legal proceedings and prosecuting marital rape cases in a
special court must be maintained. States should provide necessary logistic support for
the training of the members of the bench, bar and law enforcement professionals on
international human rights standards. Laws against marital rape need to have
adequate safeguards in place to prevent abuse. Marital rape legislation must also
include a mechanism for punishment of the accuser in the event that false acquisitions
of marital rape are made. Social awareness must be spread throughout the society
against marital rape and an open platform should be unfolded so that the victims,
social activists, and concerned authorities can raise their voice without hesitation and
the fair of being judged.
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